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In the Court of Appeals of the District of Columbia. 


The United States, to the Use of Walter D. Briscoe, ) 

Appellant, | 

vs. V No. 1363. 

The City Trust, Safe Deposit and Surety Company 
of Philadelphia, a Corporation. J 


a Supreme Court of the District of Columbia. 


The United States, to the Use of Walter ) 
D. Briscoe, Plaintiff, , I 


vs. 

A. M. Clegg & M. F. Cahill, Partners, Doing 
Business under the Firm Name of A. M. 
Clegg & Co., and The City Trust, Safe De¬ 
posit and Surety Compan}'^ of Philadelphia, 
a Corporation. 


y No. 45326. 


At Law. 


United States op America, 
District of Columbia^ 


1 


ss: 


Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times, 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Certificate of J. P. on Appeal, &c. 

Filed April 7,1902. 

District op Columbia, To wit: 

r 

In justice’s court, before Charles S. Bund}^, one of the justices of 
the peace in and for the District aforesaid, this 28th day of March, 
A. D. 1902, in the case of— 
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THE UNITED STATES, ETC., VS. 


The United States, to the Use of Walter 
J). Briscoe, Plaintiff, 
vs. 

A. M. Clegg & M. F. Cahill, Partners, Doing 
Business under the Finn Name of A. M. 

Clegg & Co., and The City Trust, Safe De¬ 
posit and Suret}’^ Co. of Philadelphia, a Cor¬ 
poration, Defendants. 

Date. Proceedings. 

9 

1802. 

March 14. Plaintiff made deposit for costs— 

“ “ Issued summons to marshal returnable March 21,3 p. m. 

“ “ Summons returned personally served on defendant, 

Clegg and City Trust, Safe Deposit & Surety Co. De¬ 
fendant Cahill not found. 

“ “ Parties appeared and trial had upon issue of “ not in¬ 

debted,” testimou}^ taken and cause argued by counsel 
and submitted. 

Judgment for plaintiff for $75.28 /100 debt, with interest 
from Dec. Tl, 1809, and $3 45/100 costs against de¬ 
fendants A. M. Clegg, and The City Trust Safe Deposit 
and Surety Co. of Philadelphia, only and not against 
2 defendant Cahill. Appeal noted by defendant The 

City Trust Safe Deposit and Surety Co. of Philadelphia. 
March 27. Notice of appeal filed 

“ 28. Appeal perfected with the American Bonding and Trust 

Co. of Baltimore City surety. 

CHARLES S. BUNDY, J. P. [seal.] 

I, Charles S. Bundy, one of the justices of the peace, in and for 
the said county and District do hereby certify that the foregoing is 
a true statement from my docket of all the proceedings had before 
me in the above cause, and that the annexed are all the original 
papers therein. 

Given under my hand and seal this 28th day of March, A. D. 1902. 

CHARLES S. BUNDY, /. P., [seal.] 
Justice of the Peace in and foi' Sub-district No. 1 

of the District of Columbia. 

Cost paid b}^ plaintiff, $3.70. 

Cost paid by defendant, $1.00. 


At Law. No. 4532G. 
[ Action for for 
$75 28/100. 
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Motion for SecuHty for Costs. 
Filed March 11,1903. 


In the Supreme Court of the District of Columbia. 


The United States, to the use of Walter D. ' 

Briscoe, Plaintiff, 
vs. 


A. M. Clegg and M. F. Cahill, Partners, Doing 
Business under the Firm Name of A. M. 
Clegg & Co., and The City Trust, Safe Deposit 
and Surety Co. of Philadelphia,a Corporation, 
Defendant. 


> Law. 


No. 45326. 


Now comes the defendant, The City Trust Safe Deposit and Surety 
Co. by its attorney, and moves that an- order be passed by this hon¬ 
orable court, requiring the plaintiff herein to furnish security for 
costs. 

F. G. COLDREN, 

Attorney for Defendant. 


To Chas. H. Merillat, attorney for plaintiff: 

Please take notice that the above motion will be called up for 
hearing before Associate Justice Barnard holding criminal court 
No. 2 on Friday, March 13, 1903, at 10 o’clock a. m., or as soon 
thereafter as counsel can be heard. 

F. G. COLDREN, 

Attorney for Defendant. 

Service of a copy of above motion and notice is hereby acknowl¬ 
edged this — day of March, 1903. 


Attorney for Plaintiff. 


4 Supreme Court of the District of Columbia. 

Friday, March 27,1903. 

Session resumed pursuant to adjournment, Chief .Justice Bingham 
presiding. 

♦ * * * * ^ * 

The following cases were certified to Justice Barnard holding 

criminal court No. 2 for hearing : 
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THE UNITED STATES, ETC., VS. 


The United States, to Use of Walter D. 
Briscoe, Plaintiff, 
vs. 

A. M. Clegg et al.. Defendants. 


At Law. No. 45326. 


Upon hearing the motion of the defendant The City Trust, Safe 
Deposit and Surety Co. for an order requiring the plaintiff to furnish 
security for costs, it is ordered that the plaintiff furnish such security 
within ten days from this date. 


Memorandum. 

April 6, 1903.—Undertaking for costs filed. 

5 Memorandum. 

May 19,1903.—Verdict for defendant. 


Supreme Court of the District of Columbia. 

Monday, May 25,1903. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

******* 

The following cases were tried by Justice Anderson, holding 
criminal court No. 2: 

* * * ^ :t: :fc ;)e 

United States oe America, to Use of^ 

Walter D. Briscoe, Plaintiff, Appellee, 

vs. >At Law. No. 45326. 

The City Trust, Safe Deposit and j 
Surety Company, Defendant, Appellant, j 

The time within which to move for a new trial having expired, 
judgment on verdict is ordered: Therefore it is considered that the 
plaintiff take nothing by his suit, and that the defendant go thereof 
witliout day, and recover against said Walter D. Briscoe its costs of 
defense to be taxed the clerk, and have execution thereof. 

Appeal noted by plaintiff to Court of Appeals. 

6 Memorandum. 

June 2,1903.—Appeal bond filed. 
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Supreme Court of the District of Columbia. 

Monday, June 22,1903. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

^ ^f% ^ 

This case was tried by Justice Anderson. 

United States, to usebf Walter D. Briscoe,"} 

Plaintiff, j 

vs. J* At Law. No. 45326. 

City Trust, Safe Deposit and Surety Co. | 

of Phila., Defendant. J 

Now again comes here the plaintiff by his attorney and tenders 
to the court here his bill of exceptions taken during the trial of this 
cause, and prays that the same may be duly- signed, sealed, and 
made part of the record, now for then, which is accordingly done. 

7 Bill of Exceptions. 

Filed June 22,1903. 

In the Supreme Court of the District of Columbia. 

The United States, to the Use of Walter D. Briscoe,^ 

VS- ^ 

The City Trust, Safe Deposit and Surety Company f 
of Philadelphia, a Corporation. J 

Be it remembered that the above entitled cause came on for trial 
on the 19th day of May, A. D. 1903, before Mr. Justice Anderson 
and a jury, Mr. Charles H. Merillat appearing on behalf of the 
plaintiff and Messrs. H. W. Sohon and F. G. Coldreii appearing on 
behalf of the defendant. 

And thereupon the plaintiff to maintain the issues upon his part 
joined, gave evidence by the following witnesses tending to prove as 
follows: 

Walter D. Briscoe, plaintiff, testified that he was a machinist 
and was employed by A. M. Clegg to go to Milford Haven, Va., to 
repair a dredge Clegg had at Milford Haven, and which he (Clegg) 
said he intended to use on a Government contract, he had there. 

Plaintiff’s counsel asked the witness what A. M. Clegg at the time . 
of witness’ employment said about the necessity of making the re¬ 
pairs because of a Government contract he (Clegg) held but counsel 
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for defendant objected on the ground tliat the question called for 
hearsay and that Clegg’s statement about the necessity of the 

8 repairs was incompetent as evidence against the surety. Ob¬ 
jection sustained; exception noted. 

Witness reached Milford Haven November 23rd, 1899. He 
found the dredge’s boiler in worse condition than he had been led to 
expect and notified Clegg to come down. Clegg came and directed 
witness to go ahead and finish the repairs at the earliest po.ssible 
moment so they might put her to work on the contract. The dredge 
was located then at Milford Haven on the scene of the proposed 
dredging operations under the contract and remained there ail the 
time witness was engaged in repairing the boiler. There were six 
or more men employed on the dredge and tug boat by Clegg and 
he had several small boats. While witness was working on the 
dredge these men and boats under direction of Mr. Shaw, the Gov¬ 
ernment inspector, put out and replaced stakes and range buoys to 
mark the channels and limits of dredging. Inspector Shaw ex¬ 
amined witness’ work almost daily and when repairs were finished 
December 16, tested the boiler. The amount due witness at tlie 
agreed rates was §75.38, none of which has been paid him. Clegg 
was on the dredge from time to time and had general charge of the 
work under the contract. 

Counsel for plaintiff asked the witness what Clegg said to him 
about the necessity of plaintiff’s working over time on the repairs 
so Clegg might proceed with dredging under the contract but coun¬ 
sel for defendant stated that the amount of the plaintiff’s bill was 
not questioned and objected to the question on the ground that it 
called for hearsay and Clegg’s statement about the necessity of work¬ 
ing over time was not competent against the defendant; the objec¬ 
tion was sustained; exception noted. 

9 Counsel for plaintiff then put in evidence the following bond 
and contract entered into September 16,1899, between the 

firm of A. M. Clegg and Company and the United States for dredg¬ 
ing at Milford Haven, Va. 

(No. 00~Form H.) 

Contractors' Bond {Public Works). 

Know all men by these presents, that we, A. M. Clegg of Wash¬ 
ington, District of Columbia, and M. F. Cahill, of Lynchburg, State 
of Virginia, partners composing the firm of A. M. Clegg and Com¬ 
pany, as principals, and The City Trust, Safe Deposit and Surety 
Company of Philadelphia, a corporation existing under the laws of 
the State of Pennsylvania, as surety, are held and bound unto the 
United States of America in the penal sum of four thousand (4000) 

. dollars, to the payment of which sum well and truly to be made, 
we bind ourselves, our heirs, executors, administrators, and suc¬ 
cessors, jointly and severally, firmly by these presents. 
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The condition of this obligation is such, that whereas the above 
bounden A. M. Clegg and Company have on the sixteenth day of 
September, 1899, entered into a contract with the United States, rep¬ 
resented by Lieutenant Colonel Charles J. Allen, corps of engineers, 
U. S. Army, for dredging at Milford Haven, Virginia. 

Now, therefore, if the above-bounden A. M. Clegg and Company, 
their heirs, executors, or administrators, shall and will, in all re- 
spects, duly and fully observe and perform all and singular the 
covenants, conditions and agreements in and by the said contract 
agreed and covenanted by said A. M. Clegg and Company to 
10 be observed and performed according to the true intent and 
meaning of the said contract, and as well during any period 
of extension of said contract that may be granted on the part of the 
United States as during the original term of the same, and shall 
liromptl}^ make full payments to all persons supplying them labor 
or materials in the prosecution of the work provideS for in said con¬ 
tract, then the above obligation shall be void and of no effect; other¬ 
wise, to remain in full force and virtue. 

In witness vvhereof, the parties hereto have executed this instru¬ 
ment this eighteenth day of September, 1899; the name and cor¬ 
porate seal of said surety being hereto affixed and these presents 
duly signed b}'^ its 2nd vice president, pursuant to a resolution of its 
board of directors amending its by-laws, passed on the thirteenth 
day of June, 1898, a cop}^ of the record of which is on file in the War 
Department. 

In presence of— 

JOHN K. FARNUM, as to 

A. M. CLEGG. [seal.] 

JOHN R. FARNUM, as to 

M. F. CAHILL. [seal.] 

THE CITY TRUST, SAFE DEPOSIT 
AND • SURETY COMPANY OF 
PHILADELPHIA, 

[seal.] By JOS. A. SINN, 2nd Vice-President. 

Attest: JAS. F. LYND, Secretary. 


Form 19. 

This agreement entered into this sixteenth day of September, 
eighteen hundred and ninety-nine, between Lieut. Colonel 
11 Cliarles J. Allen, corps of engineers, United States Army, 
of the first part, and A. M. Clegg, of Washington, District of 
Columbia, and M. F. Cahill, of Lynchburg, State of Virginia, part¬ 
ners doing business under the firm name of A. M. Clegg and Com¬ 
pany of Washington, in the District of Columbia, of the second part, 
witnesseth, that, in conformity with the advertisement and specifioa- 
tions hereunto attached, which form a part of this contract, the said 
Lieut. Colonel Chas. J. Allen for and in behalf of the United States 
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of America, and the said A. M. Clegg and Company, do covenant 
and agree, to and with each other, as follows: 

The said A. M. Clegg and Company shall dredge at Milford 
Haven, Virginia, to the amount of tliirty-four thousand (34,000) 
cubic 3"ards, more or less, and dispose of the material as provided in 
the specifications, at the rate of fourteen and three quarters (14f) 
cents per cubic j^ard. 

All materials furnished and work done under this contract shall, 
before being accepted, be subject to a rigid inspection hy an inspector 
appointed on the part of the Government, and such as do not con¬ 
form to the specifications set forth in this contract shall be rejected. 
The decision of the engineer officer in charge as to quality' and 
quantity shall be final. 

The said A, M. Clegg and Compan}^ shall commence the work on 
or before the fifteen (15th) day of October, eighteen hundred and 
ninety-nine (1899) and shall complete the same on or before the 
thirtieth (30th) day of April, nineteen hundred, (1900.) 

If, in any event, the party of the second part shall delay or 

12 fail to commence with the delivery of tlie material or the 
performance of the work on the da}’’ specified herein, or shall, 

in the judgment of the engineer in charge, fail to prosecute faith¬ 
fully and diligentl}^ the work in accordance with the specifications 
and requirements of this contract, then, in either case, the party of 
the first part, or his successor legally appointed, shall have power, 
with the sanction of the chief of engineers, to annul this contract by 
giving notice in writing to that effect to the party (or parties, or 
either of them) of the second part; and, upon the giving of such 
notice, all mone}'^ or reserved percentage due or to become due to the 
party or parties of the second part b}*^ reason of this contract shall be 
and become forfeited to the United States. 

Spedficatiom. 

5}: :J: 

48. Limits of dredging.—The limits of the channels and slopes to 
be dredged will be staked out or indicated by ranges and any dredg¬ 
ing done outside these limits will not be paid for. All stakes and 
tide gauges must be furnished and set up by the contractor under 
the direction of the engineer or inspector. The contractor must 
keep on hand a suflScient number of each to supply losses, and must 
provide suitable boats and men for setting them; thie cost of the same 
to be included in the price of dredging. 

49. Inspection.—Inspectors will be appointed by the engineer in 
charge to inspect and keep a record of the dredging done, to enforce 
a strict compliance with the terms of the contract, and to see that the 

tide gauges, stakes, etc., are kept in proper order. 

13 51. Dredging machinery.—All machinery to be used must 
be of approved make, kept in good repair, and the whole 
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apparatus maintained in sound working order at all times. Bid¬ 
ders must state the number and kind of machines to be used. 

AVilliam Shaw testified that he was Government inspector on 
the Milford Haven, Va., dredging contract in question. He arrived 
there October 11, 1899. The dredge and tug boat that was to be 
employed arrived on October 19, and on the next day the dredge 
was towed to where dredging was to be done. The limits of the 
channel and of dredging were first marked out, stakes and range 
buo 3 ^s being used. Clegg and Co. furnished the stakes, buoys, boats 
and men wherewith the channel and dredging limits were marked 
out under witness’ direction and when necessary Clegg saw to re¬ 
placement of stakes. A, M. Clegg was managing member of the 
firm of A. M. Clegg and Company which had the contract. The 
crew made repairs to the boom and machinery to get the dredge 
into order. October 24 we started to try the dredge but in attempt¬ 
ing to bring up the first bucketful of mud twenty teeth were broken 
out of the wheel and the fact disclosed that the dredge was not in 
condition to do the work. October 27 a storm blew up* and lasted 
four days and part of the roof was blown away; no work 
was done for several days except to repair the dredge. Two 
or three times the dredge was tried and each time some- 
14 thing broke and was repaired. A pinion broke and we 
had to get a new casting. There was another trial, the 
result was more serious and the legs of the boiler of the dredge 
were blown out. Witness notified the War Department and 
also Clegg, who was in Washington and plaintiff was sent for to put 
the dredge in condition to do the work. Briscoe thereafter reported 
to make the repairs. He worked until December 16th repairing 
the boiler of the dredge. Clegg was there part of the time and 
while repairs were in progress the stakes, and buo^^s, were replaced 
from time to time. Clegg and Co. did this under witness’ direction. 
AVitness examined Briscoe’s work, took notes almost daily of pro¬ 
gress and reported weekl}' to the engineer in charge at Washington 
on this work, how repairs on the dredge were progressing. Briscoe’s 
repair of the dredge was necessary to the doing of the work. When 
Briscoe had finished repairs to the boiler witness tested it. On this 
test the pump on the dredge broke down, under 145 pounds steam 
pressure while he required 150 pounds. On December 25, 1899, 
witness was ordered to Washington and the contract was annulled. 
Stakes were laid out under the contract but no dredging was ever 
done; no mud or other material ever was dredged under said con¬ 
tract between A. M. Clegg and Co. and the United States. 

John McFarland, mechanical engineer, testified he was present 
when Clegg employed plaintiff to go to Milford Haven to repair a 
dredge on the Government contract there. Witness was asked what 
if anything was said at the time of Briscoe’s employment by Clegg 
about the necessity of repairing the dredge so the contract might be 
prosecuted. 

2—1363a 
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Counsel for defendant objected on the grounds that the ques- 

15 tion called for hearsay and that Clegg’s statement of the neces¬ 
sity was incompetent as evidence against the surety; objec¬ 
tion sustained and exception noted. 

Here the plaintiff rested his case. Counsel for defendant moved 
that the court instruct tlie jury to return a verdict for defendant. 
The court granted this motion and so instructed the jury and coun¬ 
sel for plaintiff noted an exception. A verdict for defendant was re¬ 
ported in accordance with the court’s instructions and judgment was 
entered in favor of defendant on the verdict. Counsel for plaintiff 
noted an appeal in open court. Bond was fixed at ^100. 

Be it further remembered that each of the separate and several 
exceptions taken by counsel for the plaintiff to the rulings of the 
court during the progress of the trial and the exception by counsel 
for plaintiff to tiie instructions of the court to the jury upon the 
whole evidence to return a verdict for the defendant, as hereinbe¬ 
fore set forth, were so taken b}?’ counsel for plaintiff then and there, 
before the jury retired, separate!}^ and severally, and said exceptions 
were then and there separately and severally duly noted upon the 
minutes of the justice presiding at the trial, and counsel for the 
plaintiff then and there prayed the court to sign and seal this bill 
of exceptions, to have the same force and effect as if each of the said 
exceptions was separately and severally set forth in a separate bill 
of exceptions, and at the request of said counsel for plaintiff the 
same is accordingly signed and sealed and made a part of the re¬ 
cord in this cause, now for then, this 22nd dav of June, 1903. 

THOMAS H. ANDERSON, Justice, 

16 Or del' for Ti'anscript of Record, 

Filed June 22,1903. 

In the Supreme Court of the District of Columbia, the 22nd Day of 

June, 1903. 

The United States, to Use of Walter D.*) 

Briscoe, I 

vs. ^ At Law. No. 45326. 

The City Trust, Safe Deposit and Surety I 

Company of Philadelphia, a Corporation. J 

The clerk of said court will prepare a record on appeal in the 
above-entitled cause including therein mem. of the summons before 
the justice of the peace, and judgment; appeal and certificate of justice 
of })eace, motion for security for costs; order directing security for 
costs, mem. of undertaking for security for costs; mem. of verdict, 
judgment; mem. of apneal and bond filed; bill of exceptions. 

CHAS. H. MERILLAT, 

Attorney for Plaintiff-Appellant. 
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17 Ordefi' Extending Time to File Transcript. 

Supreme Court of the District of Columbia. 

^ Friday, July 10th, 1903. 

Session resumed pursuant to adjournment, Hon. Thos. H. xlnder- 
son, associate justice, presiding. 

The United States, to the Use of Walter^ 

D. Briscoe, Plaintiff, | 

vs. At Law. No. 45326. 

The City Trust, Safe Deposit and Surety 
Company of Philadelphia, Defendant. j 

Upon motion it is ordered that the time within which to file a 
transcript of the record herein, in the Court of Appeals be, and it is 
hereby extended to October 5th, 1903, inclusive. 


18 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 




ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
17, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No.45,326, at law, wherein The United States, 
to the use of Walter D. Briscoe, is plaintiff, and A. M. Clegg et al 
are defendants, as the same remains upon the files and of record in 
said court. 


Seal Supreme Court of 
the District of Co¬ 
lumbia. 


In testimony whereof, I hereunto sub¬ 
scribe my name and affix the seal of said 
court, at the city of Washington, in said 
District, this 24 dav of July, A. D. 1903. 


JOHN R. YOUNG, Cl&rh. 


Endorsed on cover: District of Cplurabia supreme court. No. 
1363. The United States, to the use of Walter D. Briscoe, appellant, 
vs. The City Trust, Safe Deposit and Surety Company of Phila¬ 
delphia, a corporation. Court of Appeals, District of Columbia. 
Filed Oct. 2, 1903. Robert Willett, clerk. 





















OCTOBER TERM, 1903. 


No. 1363. 


THE UNITED STATES OF AMERICA, TO THE USE 
OF WALTER D. BRISCOE, Appellant, 


vs. 


THE CITY TRUST, SAFE DEPOSIT AND SURETY 
COMPANY OF PHILADELPHIA, Appellee. 


APPELLANT'S BRIEF. 


Statement of Facts. 

This is an appeal from a final judgment of the Supreme 
Court of the District of Columbia in favor of the defend¬ 
ant below, appellee here, entered on a verdict which the 
Court instructed the jury to return at the close of the 
plaintiff^s case. The case arises on a bond given under 
the Act of August 13, 1894, requiring contractors for 
public works to furnish a bond conditioned for the 
prompt payment by the surety of all persons supplying 
or furnishing the contractor either labor or materials in 
the prosecution of the work provided for in the contract. 
Briscoe, the appellant, a machinist, was employed by 
A. M. Clegg, the contractor for dredging at Milford Haven, 




Va.j to go from Washington to Milford Haven and re¬ 
pair a dredge Clegg had there and which he several 
times had attempted unsuccessfully to employ in dredg¬ 
ing mud from Milford Haven channel (p. 9). No mud 
actually was dredged under the contract, owing to its 
annulment before the dredge ever was gotten into suit¬ 
able working condition, but Clegg, the contractor had 
begun operations under his contract, had his plant and 
workmen on the scene (p. 6 and 9), and had staked 
off and kept staked off and marked out the limits 
of dredging and of channel. Under the specifications 
of this contract the contractor was required to mark 
out and to keep these channel and dredging limits 
marked out and it was specifically required that he 
should include the cost of this w’ork in the price of dredg¬ 
ing. The contractor also was required to use approved 
dredging machinery and to keep his whole plant in good 
repair and sound working order at all times. A govern¬ 
ment inspector as part of his duty had to see to this and 
provision was made that if the contractor failed to prose¬ 
cute the work diligently and faithfully the engineer in 
charge might annul his contract. (P. 8 and 9.) Such 
annulment finally happened to the contractor Clegg in 
this case. Various mishaps befell his dredging machin¬ 
ery from the beginning and caused it to fail of successful 
performance each time the dredge was tried on up-bring- 
iug of mud. Clegg’s dredge was on the scene of opera¬ 
tions, October 19th. After several attempts to begin 
actual dredging of mud'and failures, a serious accidenthap- 
pened to the boiler of the dredge and on report to the War 
Department, from the government inspector and notifica- 
cation to Clegg to put the dredge in condition to do the 
work as required by the contract (p. 8), the contractor, on 
November 23d, employed the appellant Briscoe to go to 
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Milford Haven and repair the dredge he, contractor Clegg, 
had on the government contract there. Questions were 
asked by counsel for appellant, as to what Clegg said to 
appellant, when he employed him about the necessity of 
repairing the dredge he was sent to Milford Haven to 
work in his order that the contractor might prosecute 
his contract, but were ruled out by the Court as hearsay 
and inadmissible against the surety and one of the assign¬ 
ments of error relates to the refusal to permit questions of 
this nature to be asked. The appellant under the super¬ 
vision of the government inspector (pp. 6 and 9), worked 
on the repair of the dredge a number of days, during 
which time under direction of the inspector, contractor 
Clegg, and his men put out and replaced stakes and 
buoys to mark the dredge limits. Progress of work by 
appellant was reported weekly to the engineer in charge 
and when appellant had finished his repairs to the boiler 
the dredge was tested but a pump broke down under test 
and shortly thereafter the contract was annulled without 
any dredging other than laying out of stakes, etc., having 
been done. Appellant never was paid for his labor by 
the contractor and brought the present suit against the 
surety before a justice of the peace, who gave him judg¬ 
ment for the amount claimed, but after trial on appeal 
the Justice of the Supreme Court, directed verdict and 
judgment in favor of the surety and to this judgment an 
exception was taken and the present appeal prosecuted. 

One other question incidentally involved in the present 
appeal, is the right of the Supreme Court of the District 
after appeal from a judgment of the justice of the peace 
to require the party winning below to give security for 
cost in the upper Court on motion of the losing party 
below, who had made no such motion in the Court of first 
instance. 
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Assignments of Error. 

1. The Court below erred in refusing to permit the 
appellant and witness McFarland (p. 9), to testify as to 
what contractor Clegg had said, at the time of appellant’s 
employment, about the necessity of repairing the dredge, 
so the contract might be prosecuted. 

2. The Court below erred in instructing the jury to 
return a verdict in favor of defendant, appellee here, at 
the close of plaintiff’s case, snd subsequently entering 
judgment on said verdict. 

3. The Court below erred in requiring appellant to 
give security for cost on motion of the defendant, who 
had appealed from the decision of the justice of the peace, 
in favor of appellant. 


Argument. 

The principal question in this case is, does labor per¬ 
formed in repairing a dredge which breaks down while 
attempting to prosecute a dredging contract, which labor 
and repairs are necessary to progress of the work of dredg¬ 
ing, and which dredge the contractor is under his contract 
obligated to keep in sound working order at all times 
and actually has been ordered by the government to 
repair, come within the granting words of the bond and 
statute giving to labor a right of action against the surety 
when the contractor fails to make payment for “ laoor or 
material supplied or furnished him in (or for) the prose¬ 
cution of the work provided for in his contract.” Counsel 
agrees with this Court that the liability of the surety is 
“ limited to such persons and purposes as come directly 
or by necessary implication within their granting words.” 




The diflSculty is one of application of these granting 
words. If the view of the Court below be correct, then 
the granting words are rendered more limited than we 
believe Congress intended and provided, and the act in 
judicial administration is to be deprived of much of the 
remedial nature its general and comprehensive language 
and spirit would import. The primary rule in statutory 
construction is that words are to be taken in their usual 
and ordinary signification, and that subtle constructions 
are to be avoided. Another canon is that remedial 
statutes are to be liberally construed and applied where 
they properly may be applied in favor of the persons for 
whose benefit they may be intended—in this instance 
laborers and material men. 

The language used in the statute under consideration 
is “ persons furnishing labor or materials in (or for) the 
'prosecution of the work provided for in the contract — 
the word prosecution being a word of wider and broader 
sweep than the words used in any mechanics’ lien or 
similar statutes save those State statutes on which the 
present law is based. “ Prosecution ” as defined in the 
standard dictionaries is synonymous with “ performance,” 
“ fulfilment ” and “ carrying on.” And in Anniston 
Pipe Co. m. National Surety Co., 92 Fed. Pep., 549, and 
U. S. vs, Rundle, 100 Fed. Rep., 400, the words were 
broadly construed to include whatever was supplied “ to 
enable the principal in the bond to execute his contract 
with the United States.” But, whether this broad con¬ 
struction be acceded to or not it certainly must be held 
that the granting words of the act do provide a remedy 
for all claimants who sustain an approximate relation to 
the work the contractor has agreed to do by his contract, 
to use the words of the Court in American Surety Com- 
pany vs. Lawrenceville Cement Company, 110 Fed. Rep., 
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719, a case arising under tlie same statute now in contro¬ 
versy. In that case .the Court overruled the master in 
ruling out certain claims® for minor repairs and trans¬ 
portation necessary and incidental to progress of the work 
on the contract and said : 

“Mechanics lien statutes commonly use expres¬ 
sions of this character: ‘whoever performs labor 
or furnishes material in erecting, altering or repair¬ 
ing a house^—a form which has direct reference 
only to the labor and materials and the erection 
in which they are used, while in the statute under 
discussion the expression is broader, namely ‘in 
the prosecution of the work.’ The underlying 
equity of the lien statutes relates to a direct addi¬ 
tion to the substance of the subject-matter of the 
building, or other thing to which the lien attaches 
[a remark which it may be said in passing is dis¬ 
approved even as to lien statutes b}^ the more 
modern authorities and the latest edition of Phillips 
on Mechanics Liens, as too illiberal a view of such 
statutes] while the statute in question concerns 
every approximate relation of the contractor to 
that which he has contracted to do. Plainly the 
Act of Congress and the bond in the case at bar 
are susceptible of a more liberal construction than 
the lien statutes referred to and they should receive 
it. In the one case as in the other, the dealings 
of the persons who claim the statutory security 
must approximate the work, and in the one case 
as in the other there must be a certain margin 
within which there will be difficulties in discrim¬ 
inating between what is and what is not protected. 
Nevertheless we are not concluded by the decisions 
with reference to the ordinary statutory liens. We 
can apply them only in a general way and we are 
not so restricted by them as to require a construc¬ 
tion inconsistent with the remedial purposes of 
the statute now in issue. * * * The under- 
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lying principle which has governed the master is 
correct in that he has discriminated between labor 
. and materials consumed in the work or in connec¬ 
tion therewith and labor and materials made use 
of in furnishing the so-called contractor’s plant and 
available not only for this but for other work. 
* * * This principle of discrimination, how- 

- ever, has no necessary relation to repairs of an in¬ 
cidental and comparatively inexpensive character 
made on theplant during the progress of the work 
representing only the ordinary wear and tear or the 
equivalent thereof. Such repairs under some cir¬ 
cumstances are within the purview of the statute and 
are not always excluded by any rules of construc¬ 
tion which we must apply to it. In this particu¬ 
lar we think the master has been too strict as to 
some minor claims. 

“Also we think the master was too strict with 
reference to some minor claims for transportation. 
Applying the rules we have stated the master’s 
report in rejecting the claim of the Portland Com¬ 
pany for sundry repairs to Morgan’s plant and of 
* Henry N. Morrill for trucking from the regular 
steamboat landing on the island where the work 
was done to the precise locality of the work is re¬ 
versed and these claims are allowed. As to claims 
for water borne transportation of materials used 
in the work, such as Coal and lumber, to the 
island where the work was done and which were 
rejected by the master the record does not' disclose 
enough to apply the rules stated or to determine 
on which side of the line the claims fall.” 

Clearly the Court would have allowed for the coal used 
and under some circumstances for its freightage. 

We think this citation shows appellant’s case to be 
’^ithin the rule laid down and that it was error not to per¬ 
mit the jury to pass on it under proper instructions. And 
at the same time, it may be noted that the decision cited 


X 
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is, as to regular mechanics’ liens statutes, narrower than 
the weight of American authority, foi’, throughout the 
Court approaches consideration from the viewpoint that 
mechanics’ lien statutes are to be strictly construed. See 
opinion of the same Court in U. S. to use of McLaughlin 
vs, Morgan, 111 Fed. E-ep., 717, while the U. S. Supreme 
Court, Cullins vs. Mining Co., 104 U. S., and the vast 
majority of State courts hold they are to be liberally 
construed. 


But, ticking Judge Putnam’s view, does Briscoe’s ap¬ 
peal develop an approximation to the contract? We 
think it does, and that the questions ruled out also were 


relevant, competent and admissible because they went 
IT l/l&Avt- directly to the point of Judge Putnam’s decision.^ The 
^'dredge Briscoe was hired to repair was actually on the 


scene of and, so far as its rotten condition had per¬ 
mitted, engaged in prosecuting the work of dredging 
under the contract. Dredging could not proceed until 
it was required. The coutracto&^y importation of the 
contract into the bond, Peake Case, 16 App., D. C., the 
surety had obligated himself to keep it in sound work¬ 


ing condition. The contractor was ordered by the govern¬ 
ment officers to comply with his contract and under these 


directions, employed Briscoe, the appellant, to repair the 
boiler, in order that contractor Clegg, might proceed with 
his dredging operations. Obviously Briscoe’s labor had 


direct relation to the contract in question, and its prose¬ 
cution. Both theGovernmentand the contractor benefited. 


or were to benefit, by his labor. ^ But, it is contended by 
appellee, that as no mud actually was dredged, there was 
no prosecution of the work, under the contract. One 
sufficient answer to this is, that prosecution of the work 
commenced when stakes and ranges and limits of dredging 
were laid out. This was the first part of the work and 
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was required to be included in the contract price. Had 
the Government wrongfully annulled the contract, the 
contractor could have sued for its value and cost to him. 
Furthermore, Briscoe^s right of recovery depended not on 
what the contractor subsequent to his repairs did or failed 
or was unable to do, but on the fact, clearly established, 
that what he did was for and on account of the prosecu¬ 
tion, performance or carrying on of the contract for which 
the defendant was surety. Briscoe contributed beneficially 
to performance of the contract and the gross in capacity of 
the contractor cannot deprive him of his rights of action. 
There should be no segregation into classes of laborers 
who are entitled to an action against the surety, and Con¬ 
gress never intended the laborer who ran an engine might 
recover and he who repaired it shall not. 

In McElwain vs. Hasey, 135 Ind., 489, the Court said : 
Appellants contention that teamsters are not within the 
provisions of the act of March 9, ’99, concerning liens of 
mechanics, laborers and material men we think fallacious. 
The spirit and intention of this statute is to prefer 
laborers as a class and not to prefer one class of 
laborers over another, nor one kind of manual or me¬ 
chanical toil over another, if all come within the general 
scope of its provisions, and comply with its terms. The 
law was enacted in the interest of such wage earners 
generally, and should be liberally construed so as to 
effectuate the object intended. 

In Bailey vs. Hull, 11 Wis., 304, the Court said a 
statute giving a lien to any person performing manual 
labor upon any land, timber or lumber, included all 
labor done directly upon the land, for the purpose of pre¬ 
paring it for use, and will include the making of fences 
on the land, as the object of the fence is to enable the 
land to be used or occupied. 
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In Malone vs. Big Flat Mining Co., 76 Calif., 585, where 
the statute gave a lien to any person, performing labor 
upon a mining claim, a blacksmith who worked in the 
blacksmith shop, on the property, sharpening picks and 
drills, and making pipe, was held entitled to a lien and 
the Court (p. 586), said : It is sufficient to say that the 
character of the work should not be scrutinized too closely. 
If the labor had a legitimate connection with the work¬ 
ing of the mine it is sufficient. 

See also In re Hope Mining Co., 1 Sawyer 710. 
Willamette Falls Co., vs. Remick 1 Oreg., 169 (the 
basic authority of Cullins sv. Mining Co., 104 U. S.). 
Andrews vs. St. Louis Tunnel Co., 16 Mo. App. 299. 
Haskell vs. Gallagher 20 Ind. App. 225 (a decisive 
State authority on an almost identical law, as to both the 
Cliapman and Briscoe cases). 

Winslow vs. Urquhart 39 Wis., 268. 

McClain vs. Hutton, 131 Calf., 137. 

Hill vs. Newman, 38 Pa., 152. 

Kehoe vs. Hansen, 8 So. Dak., 198. 

^ilchrist vs. Helena Hot Springs Co., 58 Fed. Rep. 716. 
That principle is, as stated, that the lien lies in favor 
of those persons whose labor or materials is necessary or 
indispensable to the essential fulfilment of the contract or 
M 7-17-15'^'’to some public duty arising out of or connected with it. 

Briscoe’s case is far less remote than the Basshor case 
37f 65, Md., where a lien was sought for machinery fur¬ 
nished to be used to grind the stone wherewith, with cement 
and sand, to make the artificial stone to be used in masonry 
construction of the bridge contracted to be erected,^^^[!!I^2t 
The Court below erred in requiring appellant to give 
security for costs. Appellee waived his right to security 
for costs by not demanding it before the Justice of the 
Peace, and could not lawfully demand it when appellee 
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losing there made appellant an unwilling party in the 
District Supreme Court. Appellee’s right to security for 
costs, if existent at all under the statute, accrued the 
moment appellee was sued, the motion not being based 
on any claim appellant was or had become a non-resident 
but on the Special Act of August 14, 1894. 

If a party takes any steps in a cause after notice of the 
facts that entitle him to security he waives his right to 
security for costs. 

Ency. PI. and Pr. V. 19, p. 363. 

Weeks vs. Napier, 33 Ala., 568. 

Spencer vs. Trafford, 42, Md., 1. 

Edwards vs. Helm, 5 Ills., 142. 

Adams vs. Miller, 12 Ills., 27. 

Respectfully submitted, 

Chas. H. Mbrillat, 

Att^y for Appellant, 
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OF THE DISTRICT OF COLUMBIA. 


Xo. 1363. 


THE UNITED STATES, TO THE USE OP WALTER 

D. BRISCOE, APPELLANT, 


vs. 

THE CITY TRUST, SAFE DEPOSIT, AND SURETY 
. COMPANY OF PHILADELPHIA, 

A CORPORATION. 


BRIBF FOR APPE:1«L.KB. 


Statement of Case. 

This case was instituted before a justice of the peace and 
appealed to the Supreme Court of the District of Columbia. 
Upon the trial therein the latter court instructed the jury to 
return a verdict for the defendant. A verdict for defendant 
was accordingly reported and judgment entered for defend¬ 
ant. From this judgment the plaintiff appeals to this court. 

As appears from the evidence, one A. M. Clegg made a 
contract with the United States to do certain dredging at 
Milford Haven, Va., and executed a bond, with the appellee 
herein as surety, conditioned for the faithful performance of 
said contract and payment to all persons supplying him (the 
contractor) labor or material in the prosecution of the work 
provided for in the contract, such bond being required by 
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the act of Congress of August 13, 1894, entitled, “ An act 
for the protection of persons furnishing material and labor 
for the construction of public works.” No dredging was 
done under said contract, but in preparation for the work 
of dredging the plaintiff, Walter D. Briscoe, was employed 
by the contractor, A. M. Clegg, to perform labor in repair¬ 
ing a boiler of a dredge which was intended to be used 
upon said contract work. The plaintiff performed said work 
of repairing the dredge, beingengaged in said labor of repairs 
from November 23, 1899, to December 16, 1899, and the 
amount due the plaintiff, at the agreed rates, for said labor, 
was $75.38. This sum being unpaid, suit was brought for 
the same against the appellee herein as surety on the bond 
of the contractor. 


I. 

Repairing a dredge^ or the boiler or machinery of a dredging 
machine, does not constitute “ labor supplied in the prosecution 
of the work provided for in a contract ” for dredging, within 
the meaning of the act of August IS, 1894,, of the bond 
given thei'eunder. 

The labor, and the only labor, furnished by the plaintiff 
was directed to the repairing of the boiler and other mech¬ 
anism of the dredging machine. No evidence was presented 
or offered on the trial indicating that the plaintiff was em¬ 
ployed for work in dredging, or for operating the machine 
in the actual process of dredging. The evidence simply 
tended to show that the plaintiff’s services were confined 
to repairs of the dredge; and not only that, but that the 
repairs were made before dredging was begun, in equipping 
the contractor for the actual contract work of dredging. 

The courts have uniformly held that a bond given under 
this act of Congress of August 13, 1894, is not liable for 
tools, machinery, or other appliances which may be tem¬ 
porarily employed by the contractor in executing his con¬ 
tract. 
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U. S. vs, Morgan, 111 Fed. Rep. 474.' 

Thomas Laughlin Co. vs. A. M. Surety Co., 114 Fed. 

Rep. 627 (United States Circuit Court of Appeals). 
Bashor vs. B. & 0. R. R. Co., 65 Md. 99, 103. 

U. S., to the use of the Standard Oil Co., vs. City 
Trust, etc., Co., 30 W. L. R. 778. 

U. S., to use of J. Edward Chapman, vs. The City 
Trust, etc., Co., 31 W. L. R. 396. 

This court in the case of U. S. to use of the Standard Oil 
Co. vs. City Trust, Safe Deposit and Surety Co., 31 W. L. R. 
162, said: 

“It remains to consider whether the lubricating 
oils furnished by the plaintiff and used in the opera¬ 
tion of the dredge by M. A. Dugan & Co. were ma¬ 
terials supplied in the prosecution of the work within, 
the meaning of the act of Congress. 

“We concur in the conclusion of the court below 
that they were not. The language of the act, con¬ 
sidered in a liberal view of its purposes, does not 
warrant its application broadly, as contended by 
appellant, to all articles or things bona fide furnished 
to enable the contractor to fulfill his contract. The 
dredge itself, though costing more, perhaps, than the 
gross price of (he contract, and capable of use in 
other similar works, public and private, would come 
under the class of things furnished to enable the 
contractor to fulfill his contract, for the contract 
could not, apparently, be performed without it. The 
same may be said of the various tools used by the 
laborers of a contractor in the construction of a pub¬ 
lic work. These are necessary to accomplish the 
work, and yet are commonly excluded from the lien 
of all statutes of the same general nature, where the 
security is limited to labor and materials only. If 
the dredge or tools and appliances of a contractor 
are not materials in the sense used in the statute, 
then, for as strong a reason at least, the oil used for 
their preservation can not be so considered.” 

Under the ruling therein it seems perfectly clear that 
neither labor nor materials applied purely to the repairing 
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of a contractor’s machinery are within the liability of the 
bond. 

If the surety is liable for small repairs he must be liable 
for all repairs of such machinery. There can be no line of 
demarcation by which his liability would be defined. The 
contractor might expend in repairs upon a single dredge 
before commencing the contract work a sum greater than 
the penalty of the bond. If the bond is chargeable with 
repairs, it must be chargeable with purchase of machinery, 
and a dredge or half a dozen dredges or other machinery 
of great value might be bought by the contractor and 
temporarily used on a single contract. If the contention of 
the appellant is sustained the bond would be liable for the 
purchase price of all such dredges or machinery, and the 
full penalty of tlie bond might thereby be consumed, and 
the persons really intended to be secured, namely, those 
performing labor directly upon the public work and those 
furnishing materials for its construction, would be left 
unprotected. 

In the case at bar, since no dredging was done, it might 
well be contended tliat the labor of Briscoe, whatever its 
nature, was not furnished ^Mn the prosecution of the work 
provided for in the contract,” because not furnished during 
the prosecution of any dredging, but it seems unnecessary 
to discuss this. The object to which the labor was directed 
seems to clearl}" exempt the bond from any charge therefor. 

The foregoing observations, covering the second assign¬ 
ment of error, refer to the only substantial point in the case. 
The first assignment of error, based upon the exclusion of 
Clegg’s statements as to the necessity of the repairs, is not 
urged. If the evidence were relevant Clegg’s statement would 
be clearly incompetent as hearsay; but evidence of the ne¬ 
cessity of the repairs from a competent witness was intro¬ 
duced and appears in the record, so the ruling of the court 
had no influence on the verdict. 

We do not see how the third assignment of error presents 
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a matter which is before the court. Security for costs was 
required under the provisions of the act of Congress of 
August 13, 1894. The plaintiff acquiesced and gave the 
security. He is not injured and the validity of his bond is 
not in question. But the requiring of the bond was in ac¬ 
cordance with law and the practice of the court below. 
Rule 78 of the court below now provides that the course of 
a case shall not be stayed by the filing of a motion fdr 
security for costs, and rule for costs may be had at any time 
prior to the fifth day of the trial term. 

We submit that the judgment of the Supreme Court of 
the District of Columbia should be affirmed. 

FRED a. COLDREN, 

FREDERICK A. FENNING, 
HENRY W. SOHON, 

Attorneys for Aj)pellee. 


